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SEELING vs. THE CITY OF RACINE. 603 

RECENT AMERICAN DECISIONS. 

In the District Court of the United States, for the District of 

Wisconsin. 

CHARLES SEELING VS. THE CITY OF KACINE. 

1. Where the constitution of a State requires, that all general laws shall be pub- 
lished before going into effect; a legislative act, authorizing a city to issue bonds 
for stock in a railroad company, is not a general law within the constitutional 
provision ; and the bonds are valid, although the act was not published until 
after they were issued ; and then in the volume of private and local acts. 

2. The city issuing such bonds, in pursuance of the act, cannot controvert the con- 
stitutional power of the Legislature, to declare, in the body of the act, that it 
shall take effect immediately after its passage. 

3. After the act was published, the city authorities paid the interest on the bonds 
for several years ; and the inhabitants of the city elected commissioners to repre- 
sent the stock received for the bonds, while they were passing as promissory 
notes payable to bearer. These acts are in affirmance of the bonds in favor of a 
bona fide holder. He was not bound to look further than the act. 

4. An act authorizing a city to issue bonds payable in twenty years, allowed the 
city to make the bonds payable twenty years from the date of the act. The bonds 
are valid, although they were not made payable twenty years from their date. 

The opinion of the court was delivered by 

Miller, J. — At the trial of this cause, it was shown, that the 
legislature of this State passed an act, entitled " An act to autho- 
rize the city of Racine to aid in the construction of certain rail- 
roads," which was approved February 10, 1853. The act autho- 
rized the city council to borrow on the credit of the city three hun- 
dred and fifty thousand dollars, for twenty years, in such sums as 
they may deem proper, on interest not exceeding seven per cent, 
payable annually in the city of New York, for the purpose of inves- 
ting three hundred thousand dollars of the same in the capital stock 
of a railroad company, authorized to construct a railroad from the 
city of Racine westwardly towards the Mississippi river ; and fifty 
thousand dollars to the capital stock of a company authorized to 
construct a railroad on the shore of Lake Michigan. Or in case 
the money should not be borrowed, to subscribe for so many shares 
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of the capital stock of those companies in the proportion above 
named, and pay for the same in the bonds of the city, payable as 
above stated. The shares of the stock in the said railroad compa- 
nies, and all dividends arising from them, are pledged for the pay- 
ment of the principal and interest of the city bonds. The city 
council shall annually levy a tax upon the taxable property of the 
city sufficient to pay the interest of such bonds, after deducting 
the dividends due the city on the shares of stock. The legal voters 
of the city, at each annual election, shall choose one railroad com- 
missioner, who shall attend the annual meeting of the stockholders 
of said corporations for the election of directors thereof, and shall 
be entitled to cast one vote for every share of stock which said 
city shall hold in said corporations respectively. And this act shall 
take effect immediately. 

The act was first published in the month of October, 1853, in the 
volume of private and local acts, passed by the legislature of Wis- 
consin, in the year 1853. A resolution of the common council 
authorizing the issue of bonds to the Racine and Mississippi Rail- 
road Company, in pursuance of the act, was read. The bonds bear 
date March 15, 1853; and it was proven that they were all issued 
by the month of May following. The bonds are payable on the 
tenth day of February, 1873, to the Racine and Mississippi Rail- 
road Company, or to the holder thereof, at their office in the city of 
New York, with interest thereon at the rate of seven per cent per 
annum, payable annually on the tenth day of each February there- 
after, for stock subscribed by the city in the said company. And 
the company agrees that this obligation, and all rights and benefits 
arising therefrom may be transferred by general or special endorse- 
ment, or by delivery, as if the same were a note of hand payable 
to bearer. And the Mayor of the city annexed a certificate to each 
bond, that it is issued by the city in pursuance of a special act of 
the legislature of the State of Wisconsin, entitled "An Act to 
authorize the city of Racine to aid in the construction of certain 
railroads, approved February 10th, 1853, and by an unanimous 
vote of the city council of said city, passed March 15th, 1853. 
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Appended to each of said bonds are coupons, signed by the Mayor 
of the city, for seventy dollars each, for the payment of the annual 
interest. The coupons for the interest payable in the years 1854, 
1855, 1856, 1857 and 1858, are detached from the bonds. This 
suit is to recover the contents of the coupons payable in February, 
1859, on thirty of the bonds. The bonds are not endorsed. It 
was conceded that the stock was issued, and that railroad commis- 
sioners were elected to represent the city at the annual elections of 
the railroad company. 

It was contended at the trial, that the bonds were illegal, and not 
binding on the city ; as the act of the legislature had not been pre- 
viously published ; and that they are made payable before twenty 
years. The court, for the purposes of the trial of the issue, over- 
ruled these points ; and directed the jury to find a verdict for two 
thousand one hundred dollars, the amount of the face of the cou- 
pons ; with request to the counsel for the defendant to move for a 
new trial ; which was done. The motion having been argued, is now 
to be disposed of. 

The constitution of this State directs that " The legislature shall 
provide by law for the speedy publication of all the statute laws, 
and of such judicial decisions made within the State, as may be 
deemed expedient. And no general law shall be in force until pub- 
lished." The legislature did provide by law for the publication of 
all the statutes or acts ; and in pursuance of the law, the act in 
question, with similar acts, was published. The act is particularly 
stated on the face of the bonds, by the certificate of the Mayor, to 
be the authority under which they were issued by the city ; and on 
the faith of the act in force immediately after its passage, the 
plaintiff purchased them. 

Under the authority of the case of the Board of Commissioners 
of the county of Knox vs. Aspinwall, 21 Howard, 539, the city is 
concluded by its representations on the face of the bonds, in regard 
to its authority for issuing them; and cannot go behind them, to 
show irregularities in the preliminary proceedings, required by the 
act. In the opinion, the court says : " The act in pursuance of 
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which the bonds were issued, is a public statute of a State ; and it 
is undoubtedly true, that any person dealing in them is chargeable 
with a knowledge of it ; and as the board was acting under dele- 
gated authority, he must show that the authority has been properly 
conferred. The court must therefore look into the statute for the 
purpose of determining this question ; and upon looking into it, we 
see, that full power is conferred upon the board to subscribe for the 
stock and issue the bonds." And it is there decided that, the pur- 
chaser of the bonds was not bound to look further for evidence of a 
compliance with the conditions to the grant of the power. In the 
case of the Royal British Bank vs. Tarquand, cited in the opinion, 
the court say : — " We may now take it for granted that the dealings 
with these companies are not like dealings with other partnerships ; 
and that the parties dealing with them are bound to read the statute 
and the deed of settlement. But they are not bound to do more." 
I do not think that the Supreme Court intended, by the words 
" public statute," to convey the idea that the act under which the 
bonds were issued, was a general law affecting the whole people 
of the State; but a statute publicly passed by the legislature, 
according to the constitution of the State. 

It is the duty of courts to enforce statutes, as prescribed by the 
law-making power, and to put such construction upon them as will 
carry into effect their object. It must be a very clear and unequivo- 
cal case, to induce a court to pronounce an act of the legislature 
unconstitutional or invalid. It is by no means the duty of a court 
of justice so to construe a statute as to retard its operation, or to 
affect contracts made in pursuance of it. The universal practice of 
the State government has been to consider acts similar to the one 
under consideration, of the character of special acts in force from 
and after their passage, and to publish them according to the law, 
for that purpose, in the volume of local or private acts. And the 
general opinion of jurists and citizens is, that legislative acts similar 
to this one, are grants of power to municipal corporations for local 
or speeial objects, and are not general laws affecting the whole 
people of the State. But, in my opinion, the question attempted to 
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be raised cannot be considered a legitimate matter of defence. The 
obligor in the bonds cannot controvert, by plea or otherwise, the 
constitutional power of the legislature to declare in the body of the 
act that it shall take effect immediately after its passage. 

The act carried on its face all the legislative forms and require- 
ments of a valid and constitutional statute, in force from the day of 
its passage. The legislature passed the act as a private or local 
act, to take effect immediately, and not from its publication. As 
such private act, the people and authorities of the city of Racine 
accepted it. As such, the City Council unanimously authorized the 
bonds to be issued, in pursuance of its authority. And the Mayor 
and City Clerk issued them under the corporate seal. The plaintiff 
was not bound to look beyond the act. 

Even if the act should be considered by the courts to be a general 
law, in the sense of the constitution, affecting the whole people of the 
State, and which should have been published before going into 
effect, contrary to the legislative declaration and intention, yet the 
contract was entered into by the city with this plaintiff, under a law 
acknowledged by all parties to be valid at the time this plaintiff 
parted with his money. This plaintiff is before the court as a bona 
fide holder of the bonds and coupons, for a valuable consideration, 
innocently paid on the faith of the validity of the act, and the court 
cannot, by a technical construction of the act, release the city from 
the payment of a just debt. Under the authority of the act, the 
city issued the bonds, and on the faith of it the plaintiff purchased 
them, and the court will not allow a supposed technicality to defeat 
the recovery of a debt thus honestly contracted. If the question 
here attempted to be raised were available, any tax-payer of the city, 
by a proper application to the Circuit Court of Racine county, 
might have restrained the city from issuing the bonds. 

I disclaim any conflict in this opinion with decisions of the 
Supreme Court of the State, as contained in manuscript opinions of 
judges of that court. That court, in those cases, considered the 
matter then decided a legitimate defence, which this court does not. 
It is not unusual for the courts of the States and of the United States 
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to disagree in their rulings. The rules of practice, and the prin- 
ciples controlling the action and decisions of the different courts, are 
in many instances very dissimilar, and in no respect binding on each 
other. It is the appropriate duty of the Supreme Court of the 
State to construe the constitution and statutes of the State, and it 
is the bounden duty of this court to adopt such construction, in 
cases involving or requiring it, but not where the construction con- 
tended for on behalf of a party is not recognized as a legitimate 
matter of defence. 

The act was approved February 10, 1853, which authorized the 
city of Racine to issue the bonds, payable in twenty years. The 
bonds are payable February 10, 1873, and the coupons are payable 
on the 10th of February in each year. The bonds bearing date 
March 15, 1853, did not allow twenty years, nor one full year for 
the first year's interest to run. This is not a suit for the principal 
of the bonds, nor for the first year's interest, and consequently, that 
objection to these bonds is not tenable. 

The city authorities put their own construction upon the act, and 
carried it out by issuing bonds as they did, and approved their acts 
by paying the annual interest on the bonds for several years after 
the publication of the act, and receiving certificates of stock in the 
railroad company as consideration for the bonds. 

And the people of the city approved of all this by electing com- 
missioners, under the act, to represent the stock thus received for 
the bonds, at the annual elections of the company, while the bonds 
were in circulation as promissory notes, payable to bearer. I think 
they should not now be permitted to object to the validity of their 
own acts. The people of the city of Bridgeport confirmed similar 
bonds to these. See The City of Bridgeport vs. The Housatonio 
Railroad Company, 15 Connecticut Reports, 475. 

The motion for a new trial will be overruled, and judgment 
entered on the verdict. 



